On 23 September 2014, the United States of America sent a letter to the Security Council justifying the launch of an air campaign against the Islamic State of Iraq and the Levant (ISIL) on Syrian territory. In this letter, the US referred to a formula that appeared a few years ago in certain scholarly writings: the 'unwilling or unable' test. The aim of this article is to show that this test has not been accepted by the international community of states as a whole in the Syrian case. It is also to stress that such an acceptance would lead to a radical transformation of the jus contra bellum regime, one that a large majority of states is probably not ready to accept.
ISIL and other terrorist groups in Syria are a threat not only to Iraq, but also to many other countries, including the United States and our partners in the region and beyond.
States must be able to defend themselves, in accordance with the inherent right of individual and collective self-defence, as reflected in Article 51 of the Charter of the United Nations, when, as is the case here, the government of the State where the threat is located is unwilling or unable to prevent the use of its territory for such attacks.
The Syrian regime has shown that it cannot and will not confront these safe havens effectively itself. Accordingly, the United States has initiated necessary and proportionate military actions in Syria in order to eliminate the ongoing ISIL threat to Iraq, including by protecting Iraqi citizens from further attacks and by enabling Iraqi forces to regain control of Iraq's borders. In addition, the United States has initiated military actions in Syria against al-Qaida elements in Syria known as the Khorasan Group to address terrorist threats that they pose to the United States and our partners and allies. 1 For years, the Syrian governmental forces have been engaged in a fight against various rebel groups, including ISIL. Indeed, the Syrian authorities are combating this terrorist group, not only by using a wide range of military means, but also by calling other states to support them in the fight against terrorism. 2 Those undisputed facts are attested by various sources, including the Reports regularly made by the Secretary General.
3 Thus Syria cannot be accused of complicity vis-`a-vis ISIL (like the Taliban regime vis-`a-vis al-Qaeda until 2001, Lebanon vis-`a-vis Hezbollah, or Palestine vis-`a-vis Hamas). 4 It cannot be accused of supporting a terrorist group, or even of remaining passive or tolerant in relation to ISIL armed activities. However, the government failed to eradicate ISIL, which continues to control a substantial part of Syrian territory. 5 It is this failure that, according to the US legal reasoning, would trigger a right to self-defence in favour of Iraq (which is the victim of ISIL military actions) but also of the United States (as well as other states) which suffer a dangerous threat against their national interests. In other words, it is in the name of a sort of Syrian 'objective inability' (i.e., a lack of result 'on the ground') that the US were allegedly allowed to launch strikes in this state's territory without requiring the consent of its government (or, for that matter, asking the Security Council to take any particular measure to address the situation).
In their aforementioned letter to the Security Council, the US refers to a formula that appeared a few years ago in certain scholarly writings: the 'unwilling or unable' test. 6 It should be noted from the outset that the 'unwilling or unable' formula does not appear as such in any legal instrument, including recent ones, nor was it employed in relevant existing case-law, particularly by the ICJ. 7 However, according to some scholars, this argument is supposed to codify a practice in which some states crossed the boundaries of other states that were accused of being unable to prevent terrorist groups from using their territories as 'safe havens' for launching attacks against the intervening states. 8 The reference work with respect to the 'unwilling or unable' test is probably the extensive study published in 2012 by Ashley Deeks, whose aim, as reflected in the title of the study, is to establish a new normative framework for extraterritorial self-defence. 9 The starting point of Deeks' analysis is that the 'unwilling or unable' test suffers from a 'lack of content' that undermines its legitimacy. It is for this reason that she tries to 'develop normative factors that define what it means for a territorial state to be "unwilling or unable" to suppress attacks by a non-state actor'.
10 Among the various factors developed by Deeks, the very first one is the 'prioritization of consent and cooperation'.
11 According to this factor, which understandably appears as the first element to be taken into consideration, 'where a victim state obtains a territorial state's consent to use force within the latter's borders, the victim state need not conduct an "unwilling or unable" inquiry'.
12 In other words, the victim state's preference in each case should be to obtain the consent of the territorial state [ . . . ] the victim state should, as a rule, explore whether there is an opportunity to work cooperatively with the territorial state to suppress the threat.
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Ashley Deeks later remarks that 'the requirement to prioritize consent or cooperation, seeks to reduce the overall number of cases in which the victim state uses force unilaterally in the territorial state.' 14 This element is simply ignored by the US in the Syrian case. As a matter of fact, for political reasons (due to the strong opposition between Damas and Washington), consent was never requested, if it was ever envisaged in the first place. It is thus clear that the US interpretation of the 'unwilling or unable' standard is far broader than that which is suggested by its advocates; even measured against the criteria set out by scholars who support this test, the US interpretation is overly extensive.
The aim of the present article is to assess the acceptance and acceptability of the 'unwilling or unable' test as it has been invoked by the US. As far as acceptance is concerned, we need to determine whether the Syrian case can be considered as a precedent supporting the 'unwilling or unable' standard in this particular sense. This article argues that this is not the case. In the following two sections, it will be established that this US version of the test has not been accepted by the 'international 7 Cf.Sections 4 and 5, infra; P. Starski, 'Right of Self-defense, Attribution and the Non-State Actor -Birth of the "Unable or Unwilling" Standard? ' (2015) community of States as a whole' (to use the words of Article 53 VCLT), firstly because even the intervening states themselves did not share a common and clear opinio juris on this issue (Section 2), and, secondly and more importantly, because the other states did not accept the test either (Section 3). Turning to acceptability, the relevant question is whether the 'unwilling or unable' standard could be generally accepted in a near future. We will cast some doubts on this possibility, mainly because it would lead to a radical transformation of the jus contra bellum regime, one that a large majority of states is probably not ready to accept. This transformation would concern the definition of both the rule prohibiting the use of force as such (Section 4) and the right to self-defence as an exception to this rule (Section 5). Ultimately, the acceptance of the US version of the 'unwilling or unable' standard will imply a return to unilateralism and the departure from the collective system of international security enshrined in the UN Charter (Section 6). 'the Government of the Syrian Arab Republic does not at this time exercise effective control. States that have been subjected to armed attack by ISIL originating in this part of Syrian territory, are therefore justified under Article 51 of the Charter of the United Nations to take necessary measures of self-defence . . .
THE ABSENCE OF A COMMON OPINIO JURIS
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But other participants of the coalition did not refer to any 'unwilling or unable' test. For this sole reason, the existence of a common opinio juris in favour of this standard appears rather doubtful. More specifically, four remarks can be made in support of this assertion.
THE 'UNWILLING OR UNABLE' TEST 781
First, there is a strong difference with regard to the general scope of self-defence invoked by the four states previously mentioned. 20 Indeed, the US and later Canada and Turkey invoked an individual right of anticipatory self-defence, whereas other participants to the coalition like Australia, limited their arguments to a collective self-defence aimed at protecting the Iraqi State against the ISIL activities emanating from Syrian territory. Besides, the US, Canada and Australia (with respect to Iraq) mentioned an undefined 'threat' (or 'direct threat' in the later case), so that it appears as an application of a broadly defined right of 'preventive' self-defence. By contrast, Turkey invoked 'pre-emptive' self-defence, allegedly aimed at riposting to a 'clear and imminent' threat.
Secondly, some elements cast doubts on the existence of a genuine legal conviction even with respect to states that have sent a letter to the Council referring explicitly to the 'unwilling or unable' test. Australia, for example, was initially clearly unconvinced by the legality of the strikes in Syria. In an interview given on 16 September 2014, Prime Minister Tony Abbot publicly said that:
President Obama has certainly indicated that US forces will strike ISIL inside Syria if needs be. That is not Australia's intention at this time. I don't rule it out but it is not our intention at this time because as you rightly say the legalities of operating inside Syria which is ungoverned space with a regime we don't actually recognise, 26 Considering the evolution of the public position of the Australian and Canadian authorities, the least we can say is that legal conviction is seriously open to question: their late acceptance of the US position simply appears to be the result of moral and more probably political considerations, and 'not by any sense of any moral duty'. 27 Thirdly, a significant factor must be stressed: a substantial number of participants in the coalition never referred to the 'unwilling or unable' test inside the UN. The UK position is one example in this respect: in September 2014, Iraqi consent was the only legal basis invoked; 28 in November, a letter was sent to the Security Council referring to collective self-defence according to Article 51 29 ; in September 2015, a second letter was sent referring this time to individual self-defence 30 ; in December, a third letter was sent, referring to 'individual and collective self-defence' in relation to SC Res 2249 (2015) . 31 None of those documents mentions the inability or unwillingness of the Syrian government as a factor triggering the applicability of Article 51 of the Charter. In the same way, after having chosen to abstain from entering Syrian territory for months, France suddenly invoked self-defence in September 2015, but 33 Of course, it could be argued that those states implicitly or indirectly referred to the 'unwilling or unable' standard. At the same time, the UK and France (as well as the EU) rather seemed to invoke a right to self-defence against an attack (or even a threat) by a non-state actor, without requiring any additional condition in relation with the territorial state (in the present case, Syria).
Moreover, and more importantly, the Arab states, which form a significant part of the states participating in the coalition, refused to endorse the 'unwilling or unable' argument. Actually, despite all the debates that took place within the Security Council or the General Assembly, those states did not deem it appropriate to put forth any legal argument at all. 34 After beginning their military intervention on Syrian territory, those states did not send any report to the Security Council, as required by Article 51 of the UN Charter. As the ICJ observed in the Military Activities Case, that condition is more procedural than substantial. 35 However, the Court rightly added that 'for the purpose of enquiry into the customary law position, the absence of a report [to the SC] may be one of the factors indicating whether the state in question was itself convinced that it was acting in self-defence'. 36 It is true that the Arab states in question took a more general stance in relation to the Syrian civil war. In March 2013, they adopted the 'Doha Declaration' which affirms 'the right of each member state, in accordance with its wish, to provide all means of selfdefense, including military support to back the steadfastness of the Syrian people and the free army'. 37 Despite the ambiguity of the terms, this declaration appears to accept the proposition that a right to self-defence could be invoked in the case of an armed attack led by public authorities against their own people. 38 It goes without saying that this very broad proposition does not reflect positive international law.
39 This is probably why it has not been reported to the UN nor discussed within its main organs . . . Be that as it may, what is important for our analysis is that the Arab states have not referred to, much less endorsed, the 'unwilling or unable' standard. We can even consider this standard has been condemned, if we take into account the consequences of the Turkish military operations in Iraq at the end of 2015. After having invoked explicitly the 'unwilling or unable' test in July 2015 in regard to Syria, 40 Turkey added in December that: 'both Daesh and the PKK continue to pose significant threats to Turkey's safety and security from areas beyond the reach of the Iraqi Government, and it is our right to exercise self-defence'. 41 In the following days, however, the League of Arab States adopted a resolution in which it decided:
1. To express its condemnation of the Turkish Government for its forces' incursion into Iraqi territory, which is a violation of Iraqi sovereignty and a threat to Arab security;
2. To demand that the Turkish Government immediately and unconditionally withdraw its forces from Iraqi territory;
3. To support the Iraqi Government in any measures it may take in accordance with the relevant principles of international law to ensure that the Turkish Government withdraws its forces from Iraqi territory.
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Of course, it is difficult to determine precisely the legal reasons explaining this condemnation. But, with regard to those events, it can undoubtedly be affirmed that the 'unwilling and unable' test has not been supported by the majority of states participating in the coalition against ISIL. A fourth and last observation can be made in this regard. To the extent collective self-defence was invoked, the US (and some of its allies) referred to the letters previously sent by Iraq to the UN. Those letters mentioned that 'ISIL has repeatedly launched attacks against Iraqi territory from eastern Syria' 43 noting that Iraq did not expressly denounce any 'armed attack', nor did it invoke self-defence according to Article 51 of the UN Charter. In fact, this provision was not explicitly mentioned in the Iraqi letters. Legally speaking, the only relevant element mentioned was the 'express consent' of the Iraqi government. Admittedly, some of the terms quoted above are not devoid of ambiguity. The fact nonetheless remains that Iraq did not make an 'express request' to the US for 'help in the exercise of collective self-defence', as required by the ICJ in the Nicaragua case. 45 Beyond the consequences this may have on the legality of the right to self-defence as such, it is clear that the Iraqi letters to the UN do not demonstrate the existence of an opinio juris in favour of the application of Article 51 on the part of the state that is supposed to be the main beneficiary of this application.
To summarize, in view of all these elements, it does not seem that the 'unwilling and unable' test succeeded in convincing the members of the coalition themselves. A confirmation of this lack of confidence can be found in a rather curious fact: even the states that sent a letter to the Security Council according to Article 51 and referred to the 'unwilling or unable' test did not invoke self-defence in the numerous debates that took place in the Security Council until 30 September 2015, more than a year after the launch of the first strikes in Syria. Even on that date, the US 46 and Australia
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were the two only states to briefly mention self-defence, contrary to the UK, France and the Arab States. 48 Usually, when a state supports a legal position justifying a military intervention, it expresses it during the first meetings dedicated to the issue. In this case, however, the states participating in the US-led coalition chose to abstain from any reference to self-defence for more than a year. In the same vein, some US allies like Netherlands supported the self-defence argument on a national level, but did not evoke it within the UN.
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Whatever may be the reasons that may explain this behaviour, it is hardly compatible with the existence of a sincere and genuine opinio juris in favour of the 'unwilling or unable' standard. This element must also be taken into account in the assessment of the position of all the other states, to which we will now turn. Government. That course of action distorts the provisions of the Charter and manipulates international law.
THE ABSENCE OF
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Syria also condemned the 'actions of the UK and France in Syrian air space' as 'contrary to the Charter of the United Nations and international law'. 58 In a subsequent letter, it stated that: any attempt to invoke Article 51 of the Charter to justify military action on Syrian territory without coordination with the Syrian Government manipulates, distorts and misinterprets the provisions of that Article. The international community recognizes that the exercise of legitimate defence is subject to conditions that were put in place in order to uphold international law and the principles of sovereignty and noninterference, and to prevent the threat or use of force. Among the conditions required by Article 51 are that there should be an ongoing and effective act of aggression on the part of an armed force against a Member State, that the response should be temporary, and that it should respect the authority and responsibility of the Security Council. The military actions taken by Britain and other States in Syria do not meet those conditions. As a result, they belong outside the scope of international law, absent full cooperation and prior coordination with the Syrian State and its legitimate institutions as is the case with the Syrian and Russian Governments.
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It is thus clear that the Syrian authorities never accepted any argument based on self-defence. 60 On the other hand, the absence of formal condemnation of the US-led strikes against ISIS from September 2014 to September 2015, after the direct military Russian implication in the conflict, is not without consequence. This can explain the silence of a large number of third states during all the debates that have taken place during 57 that period. 61 Against this background, in the absence of invocation of the argument by the intervening states during the meetings of the Security Council and of any firm and general protest by the targeted state for more than a year, it is rather logical that third states did not take any precise legal stand. This silence can obviously not be interpreted as an acceptance of any legal position at all.
Identical letters dated 21 September 2015 from the Permanent Representative of the Syrian Arab Republic to the United Nations addressed to the Secretary-General and the President of the Security
However, interestingly, some states did consider it necessary to formulate some criticism against any unilateral action that infringed Syrian sovereignty. Several elements can be mentioned in this regard.
First, some states simply denounced the illegality of any unilateral action against Syria. Russia warned that 'strikes of the US armed forces against ISIL positions in Syria without the consent of the legitimate government [ . . . ] would be an act of aggression, a gross violation of international law' 62 and, later, repeated that:
[t]here is doubt over the legitimacy of the strikes as such actions can only be carried out with the approval of the United Nations and the unequivocal permission of the authorities of the country where they are taking place, which in this case is the government in Damascus.
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Venezuela 'reiterate [d] [its] commitment to the sovereignty, territorial integrity and political independence of the Syrian Arab Republic, in line with international law, including the Charter of the United Nations'. 64 Ecuador denounced the illegality of the intervention, 65 whereas Iran affirmed that the US led action did not have 'any legal standing' 66 and Cuba rejected 'any attempt to undermine the sovereignty, independence, and territorial integrity of Syria'. 67 Argentina also criticized the US offensive. 68 Second, others more generally condemned any infringement of the sovereignty of a state, even in the context of the fight against ISIL. China stated that it was 'imperative to consistently comply with the purposes and principles of the Charter of the United Nations as well as the basic norms governing international relations, while maintaining the sovereignty, independence, unity and territorial integrity of Syria'. 69 Chad recalled the 'importance of preserving the sovereignty and territorial integrity of States and the need to ensure that any recourse to force is solidly rooted in the principles and purposes of the Charter of the United Nations'. 70 Brazil affirmed its 'commitment to a multidimensional response to the challenges posed by terrorism and remain convinced that cooperation and dialogue within the United Nations will enhance our capacity to counter this dangerous matter'. 71 Algeria promoted 'sincere negotiated political solution among the Syrians themselves in respect for the sovereignty . . . instead of the indiscriminate, disproportionate and counterproductive use of force'. 72 78 Thirdly, and more importantly, the text of all the relevant resolutions and statements adopted by the Security Council or even the General Assembly must be taken into account. None of those numerous texts dedicated to the Syrian crisis mention Article 51 of the UN Charter, the right to self-defence, or a fortiori any 'unwilling or unable' argument. On the contrary, most of them seem to be incompatible with any unilateral action. For example, on 24 September 2014, when the first strikes in Syrian territory began, the Council: [ 81 The day after, the Security Council, recalled its 'respect for the sovereignty, territorial integrity and political independence of all States in accordance with the Charter', appealed to the collaboration of all states and international and regional organizations to 'impede, impair, isolate and incapacitate the terrorist threat'. 82 The Council again stressed the necessity to respect the sovereignty of Syria in subsequent statements, in April and August 2015. 83 The least we can say is that these positions do not appear to consecrate the possibility to launch unilateral military strikes on Syrian territory, which means that they cannot be interpreted as the expression of a general acceptance of any argument justifying unilateral military action. That It is not the purpose of this article to determine the exact legal consequences of such a resolution, particularly concerning a possible 'authorization' to use force. However, as far as self-defence is concerned, what is significant is that this notion has not been mentioned or even evoked by the Security Council. This omission is significant, notably if we compare it to some previous resolutions sometimes invoked in support of a broad conception of self-defence, like SC Res 1368 (2001) that explicitly mentions self-defence in its preamble. The text of SC Res 1244 (2015), which was adopted unanimously, simply leaves the question of the validity of the legal arguments that could be used by States to take the 'necessary measures' called for open. In those circumstances, to deduce a general agreement consecrating the 'unwilling or unable' standard from such a resolution would be misleading.
To sum up, in view of the positions taken by numerous states, and of the texts adopted by the competent UN bodies, the 'unwilling or unable' argument seems to induce a certain reluctance. 85 But, of course, those conclusions are provisional. Nothing would preclude the international community of states as a whole to gradually tolerate or even accept this kind of argument. This, however, would imply a radical change in the existing jus contra bellum. More specifically, the acceptance of the 'unwilling or unable' test (especially as interpreted by the US) would lead to a lowering of the thresholds contained in Articles 2.4 and 51 of the UN Charter.
LOWERING THE ARTICLE 2.4 THRESHOLD?
Article 2.4 of the UN Charter prohibits the use or the threat to use force in international relations, without defining the scope of the prohibition. Several texts were adopted that provide an authentic interpretation of this provision. According to the Declaration of Friendly relations annexed to GA Resolution 2625 (XXV) adopted in 1970:
Every State has the duty to refrain from organizing, instigating, assisting or participating in acts of civil strife or terrorist acts in another State or acquiescing in organized activities within its territory directed towards the commission of such acts, [ As the underlined expressions reveal, a wide range of behaviours can be considered as a violation of Article 2.4 of the Charter. Firstly, beyond a direct participation in a subversive act led by an irregular group, mere assistance ('assisting') is prohibited. 87 Thatnotioncanbebroadly conceived ascoveringsupply of armsorany othermilitary or logistical support. Secondly, 'instigating' (an act envisaged before the launching of an attack) or 'acquiescing' (this time after the launching), 88 i.e., mere declarations without any material act, can also be considered as violations of the prohibition to use force. Thirdly, even tolerance ('tolerate') -a purely passive behaviour -could be such a violation. In other words, doing nothing could, under particular circumstances, be sufficient to establish a violation of Article 2.4 of the UN Charter. 89 At first sight, this rather broad definition of a 'use of force' could be apprehended as an illustration of the 'unwilling or unable' standard. All those particular (active, material or verbal, or even passive) behaviours appear as expressions of a (at least indirect) cooperation between a given state and an irregular group that operates from its territory. However, as mentioned above, 90 the US version of this standard goes even further as it is based on a purely 'objective' responsibility: Syria was not criticized for having instigated or acquiesced to, ISIL activities, nor for tolerating them, but simply for having not succeeded in defeating this terrorist group. Article 2.4 would thus not only entail an obligation of conduct, that is an obligation to take any reasonable measure against an irregular group, but an obligation of result, i.e., an obligation to put effectively an end to the activities of this group. To accept this lowering of the threshold of the prohibition to use force would obviously lead to a serious change in the current state of international law. A quick look at the Armed Activities Case confirms this conclusion. In its first counter-claim, Uganda contended that 'it has been the victim of military operations and other destabilizing activities carried out by hostile armed groups based in the DRC (which between 1971 and 1997 was called Zaire) and either supported or tolerated by successive Congolese governments'. 91 Uganda in sum invoked a 'duty of vigilance' deduced among others elements from the Corfu Channel Case. 92 Neither the DRC nor the Court contested the existence of such a duty. However, after having cited the Friendly Declaration Resolution quoted above, the Court observed that:
During the period under consideration both anti-Ugandan and anti-Zairean rebel groups operated in this area. Neither Zaire nor Uganda were in a position to put an end to their activities. However, in the light of the evidence before it, the Court cannot conclude that the absence of action by Zaire's Government against the rebel groups in the border area is tantamount to "tolerating" or "acquiescing" in their activities. Thus, the part of Uganda's first counter-claim alleging Congolese responsibility for tolerating the rebel groups prior to May 1997 cannot be upheld.
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Taking into account a subsequent period, the Court later stated that:
The DRC was thus acting against the rebels, not in support of them. It appears, however, that, due to the difficulty and remoteness of the terrain discussed in relation to the first period, neither State was capable of putting an end to all the rebel activities despite their efforts in this period. Therefore, Uganda's counter-claim with respect to this second period also must fail.
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In other words, the Court expressly stated that the inability to put an end to irregular activities is not equivalent to a violation of Article 2.4, particularly when the state concerned was 'acting against the rebels, not in support of them'. 95 Quite the opposite, it appears that an inability a priori seems to show that there has been no violation at all. If we transpose these legal considerations to the ISIL case, the fact that neither Syria, nor Iraq, nor the US and its allies, nor later Russia, succeeded so far in defeating this terrorist group (even if they are all 'acting against the rebels, not in support of them') rather confirms the absence of any violation of the prohibition on the use of force.
Finally, in view of the relevant texts and case-law, the 'unwilling or unable' test as put forward by the US in the letter sent to the SC appears an innovative argument whose acceptance would lead to a radical change in the current state of international law. Beyond this 'US version', it can also be said that this argument more generally departs from the existing legal requirements. As the methodology followed by the ICJ reveals, the question is not to determine if a state is 'able' or capable to defeat the rebels, but rather if it sincerely tries to do so, considering the means at its disposal in the particular circumstances. This duty of vigilance -or due diligence -is not an obligation of result, but of an obligation of conduct.
96 If a given state uses all reasonable means to preclude an irregular group to operate from its territory, including by launching strikes against it and requiring foreign states to helpmilitarily among other means -to conclude to a violation of the prohibition to use force would undoubtedly lead to a serious lowering of the threshold of Article 2.4. To invoke self-defence in this case would, a fortiori, imply lowering another (and higher) threshold, that of Article 51 of the UN Charter. 
LOWERING THE ARTICLE 51 THRESHOLD?
Article 51 of the UN Charter recognizes a right to self-defence 'if an armed attack occurs'. The definition of an 'armed attack' -or agression arm´ee in the French versiongave rise to various debates, that led to the definition annexed to GA resolution 3314 (XXIX), generally considered as reflecting customary international law. 97 Reading this definition, whose content was reaffirmed in 2010 at the ICC Kampala Conference, 98 the distinction between a 'mere' use of force and a genuine 'armed attack' triggering the right to self-defence must be taken into consideration. This distinction has been affirmed by the ICJ in this famous dictum:
[W]hile the concept of an armed attack includes the despatch by one State of armed bands into the territory of another State, the supply of arms and other support to such bands cannot be equated with armed attack. Nevertheless, such activities may well constitute a breach of the principle of the non-use of force and an intervention in the internal affairs of a State, that is, a form of conduct which is certainly wrongful, but is of lesser gravity than an armed attack. 99 The Court thus distinguished 'the most grave forms of the use of force (those constituting an armed attack) from other less grave forms', among which is cited the principle that '[e]very State has the duty to refrain from organizing, instigating, assisting or participating in acts of civil strife or terrorist acts in another State or acquiescing in organized activities within its territory directed towards the commission of such acts'. 100 This does not mean that no participation in terrorist acts could ever be considered as an armed attack. According to Article 3(g) of the definition of aggression, this could be the case if a state either 'sent' an irregular group to the territory of another state, or was 'substantially involved' in a particular use of force perpetrated by this group. 101 This criterion was systematically applied by the ICJ -and by states appearing before it -when it was confronted to a 'triangular relation' between a territorial state, an irregular group operating from this state, and a victim state targeted by this group. 102 This means that Article 51 requires a higher threshold than Article 2.4: even a state tolerating or acquiescing to the activities of an armed group, or even assisting it, cannot be targeted in the name of the right to self-defence. This 'gap' between a mere use of force and an 'armed attack' has been denounced by certain scholars or judges. 103 Still, it undoubtedly reflects the current state of international law as deduced from existing texts and case-law. 104 And, it goes without saying that, if the 'unwilling or unable' standard was to be accepted, this gap would simply disappear. The consequence would be that a mere assistance, tolerance, acquiescence, or even -as mentioned above -objective inability to prevent an irregular group to operate from its territory, would be equivalent not only to a violation of Article 2.4 but also to an 'armed attack' according to Article 51.
It is probably in order to avoid these legal consequences that some supporters of the 'unwilling or unable' test propose another interpretation of self-defence according to Article 51 of the Charter. 105 They argue that a distinction should be made between, on the one hand, the condition for the existence of an armed attack and, on the other hand, the 'necessity' criterion. The former should only be considered in the relations between the victim state and the terrorist group, whereas the latter would concern the relations between the victim state and the territorial State. Transposing this method to our particular case, ISIL would have perpetrated an 'armed attack' against Iraq (and also against France or even, to the extent that the 'preventive' or 'pre-emptive' self-defence theory is applied, against other -undetermined -states), and the US and its allies would consequently be, in the name of 'necessity', entitled to riposte by bombing Syrian territory.
Such a legal reasoning sounds rather innovative, as can be illustrated by three elements.
First, it is based on the assumption that Article 51 can be applied to non-state actors, an assumption that has never been recognized in the relevant texts 106 and case-law, 107 even recently. More importantly, this argument simply misses the point: as there is no prohibition to use force against a non-state actor (Article 2.4. only prohibiting a use of force 'in international relations', i.e., between states), the invocation of an exception to this prohibition (i.e., self-defence) seems simply irrelevant. In other words, jus contra bellum does not preclude a State using force against a non-state actor, particularly when this group has been held responsible for terrorist activities. 108 But, of course, the situation becomes different if a use of force is directed not (only) against a non-state actor but also against a state that would in some way be implicated in the initial armed attack. Every time state A crosses the boundary of a state B, bombs its territory or uses any weapon against it, an 'aggression', according to the definition annexed to GA Resolution 3314 (XXIX), can be presumed. 109 In this case, Article 51, as Article 2.4, are applicable in 'international relations', that is to say between states. And Article 3(g) of the definition of the aggression becomes applicable . . . an Article that is clearly incompatible with any 'unwilling or unable' test. We are thus back to square one.
Second, the assertion that 'necessity' would allow using force against a state that would not be itself responsible of an armed attack (or for that matter of any violation of Article 2.4) is not supported by any contemporary text or case-law. At least since 1945, necessity is conceived not as a self-sufficient argument opening a right to use force, but as an additional condition, 110 and this condition is conceived not as broadening, but as restraining, the right to self-defence. 111 This has been recognized by the ILC, the ICJ, and by a large number of scholars. Roberto Ago, as a Special Rapporteur, has interpreted the necessity condition as follows: the state concerned 'must not, in the particular circumstances, have had any means of halting the attack other than recourse to armed force'. 112 In the Military and Paramilitary Activities case, the ICJ pointed out that whether a measure is necessary or not is not 'purely a question for the subjective judgement of the party'. 113 In the Oil Platforms case 114 , the Court added that 'the requirement of international law that measures taken avowedly in self-defence must have been necessary for that purpose is strict and objective, leaving no room for any "measure of discretion"'. 115 Even if we cite the Webster formula, often used as an authority in favour of a broad conception of self-defence, 116 it is difficult to understand how the 'necessity' criterion could be interpreted to support the 'unwilling or unable' test as invoked by the US in the Syrian case. According to this formula, to be admissible, 'the necessity of that self-defence [must be] instant, overwhelming and leaving no choice of means, and no moment for deliberation'. 117 Those requirements could hardly be reconciled with the current US conception of self-defence: how would it be possible to seriously contend that the US had no choice but to launch a military bombing campaign in Syria without even asking for the consent of the authorities?
Third, and finally, the idea of splitting the conditions of self-defence (the 'armed attack' condition being evaluated vis-`a-vis the irregular group, the necessity condition vis-`a-vis the territorial State) is obviously in opposition with the letter and spirit of Article 51 of the UN Charter. When this Article requires the occurrence of an armed attack to riposte against an actor, it goes without saying that it is this particular actor that is supposed to be the author of the attack. 118 The drafters of this Article have never envisaged a situation in which a state A, victim of an armed attack by a non-state actor (or even a state) B, could invoke self-defence to riposte against a state C. And, as far as I know, no state has ever used such a reasoning during the numerous debates that took place within or outside the UN about the scope of self-defence: unsurprisingly, this notion has always been understood in a context of a bilateral relation between two subjects, one being the aggressor, the other the aggressed.
119 Ultimately, this is basically a question of (legal) logic. To sum up, accepting the 'unwilling and unable' standard, especially as broadly interpreted by the US in the Syrian crisis, would lead to a radical change in the interpretation of both the rule prohibiting the use of force and the self-defence as its main exception. That can explain why the international community of states as a whole has not accepted this standard so far. This is quite understandable, since such a scenario would eventually mean the end of the collective security system enshrined in the UN Charter.
CONCLUSION: CHALLENGING THE UN COLLECTIVE SECURITY SYSTEM?
If we follow the conception of international law as reflected in the letter sent by the US to the Security Council in September 2014, every state would be allowed to launch a military campaign on another state's territory, under the sole pretext of the 'inability' of this state to put an end to the activities of a terrorist group. The main element founding the 'necessity' to riposte would be the existence of an ongoing armed attack against a given state (Iraq, in the case at hand), but also of a threat, whether imminent or not, against an undetermined number of other states. The UK, and later France, considered that targeted strikes could therefore be allowed to put an end to the preparation of criminal activities that could take place on their respective soils. 120 For each of these strikes, it would be for every state to determine if the situation is serious enough to trigger a right to use force on the territory of another state, without ever being obliged either to ask the government of this state for its consent, or for the Security Council to assess the situation and take appropriate measures.
Whatever one might think about the opportunity to establish such a new legal order, it goes without saying that its acceptance by the international community of states would lead to a radical change, if not to the end, of the UN system.
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According to Article 39 of the Charter, it is the Security Council that is competent to 'determine the existence of any threat to the peace, breach of the peace, or act of aggression' and to 'make recommendations, or decide what measures shall be 118 taken in accordance with Articles 41 and 42, to maintain or restore international peace and security'. By conferring to every state the power to implement unilaterally its own conception of the necessities of the war against terror, the 'unwilling and unable' standard bypasses, if not simply ignores, this core provision and, in so doing, the entire collective security system established by the Charter. That movement appears less as a progress able to adapt international law to the new configurations of international relations than as a new version of the 'self-preservation', 'self-help' or 'vital interests' theories that characterized the nineteenth century. 122 Of course, no one can predict what the future of international law will be and, who knows which future legal instruments could be adopted in the name of the fight against terrorism. Some commentators recently suggested that the 'unwilling or unable' test would be 'increasingly accepted in practice and supporting statements of governments and international organizations'. 123 Any change would nevertheless require the acceptance of the 'international community of States as a whole', the nonuse of force having been recognized as a peremptory norm on various occasions. 124 So far, what we can observe is rather a clear reluctance of a significant number of states to accept any 'unwilling or unable' standard, not only in the Syrian case, but more generally. 125 In 2005, attempts were made by the US and others to interpret broadly the scope of self-defence, notably by recognizing its application in the case of an imminent threat. 126 The suggestion was supported by the Secretary General in its Report, 127 but was strongly criticized by numerous states, 128 and the relevant excerpt
